
number of costs assigned to other cost categories. For example, its decision 
not to include food and utility costs in the program operating cost category
is appropriate. While it could be argued that those are program costs, the 
proposed rule is designed to encourage facilities to reduce administrative 
costs and to limit increases in maintenance costs. The Department has decided 
that foods costs and utility costs should be subject to those limitationsin 
order to prevent excessive increases in those costs. Its determination i s  
necessary and reasonable and the provisions in subpart 1 ,  as amended, are 
necessary and reasonable and may be adopted. Also, the amendments made were 
not substantial for purposes of Minn. Rule 1400.1100 (1985). 

9553.0040, subp. 2. Maintenance Operating Costs. 


93. This subpart lists the costs that must be included in the facility's 

maintenance operating cost category. They include the direct cost of dietary 

services; laundry and linen services; housekeeping services; plant operations 

and maintenance services; and payroll taxes and fringe benefits allocated 

according to other provisions of the rule. The specific costs included in 

this cost category under the rules proposed by the Department are necessary 

and reasonable and may be adopted, subject to the comments at Finding 
67. 


9553.0040, subp. 3, Administrative Operating Costs. 


94. This subpart lists the costs that must be included in the 
administrative operating cost category. The costs included within this cost 
category generally relate to the overall administrationof ICF/MRs. They
include: business office functions; office supplies; salaries and wages for 
administrative personnel; professional fees for legal and accounting services;
business meetings and seminars; postage; training costs and related expenses;
membership fees for professional associations; subscriptions to periodicals
directly related to the operationof the facility; advertising and personnel
recruitment costs; and other similar expenses Including the allocated portion
of central, affiliated or corporate office costs. The inclusion of these 
costs is necessary and reasonable. 

If the costs actually incurred in each of the operating cost categories
proposed by the Department were reimbursed in the same manner, the assignments
o f  costs to these various categories would be rather academic. However, under 
the rules proposed by the Department, administrative operating costs are not 
fully reimbursed and both maintenance and administrative costs are limited to 
fixed annual percentage increases. Thus the assignment of costs to the 
administrative operating cost category Is important because the costs incurred 
in that cost category may not be fully reimbursed. Therefore, costs which the 
Department proposes to include in this cost category must be considered in 
light of those limitations. 

9553.0040, subp. 3, item F .  

A s  originally proposed, all Insurance costs incurred by a facility
be assigned to the administrative cost category. However, those costs 

controllable by providers. The Department has determined, therefore, 


that they should not be subject to the limitations otherwise applicable to 

administrative costs. Therefore the Department has included real estate 

insurance and professional liability insurance in a special operating cost 


95. 
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category, and this item has been amended to reference that change. A s  
amended, this item i s  necessary and reasonable and the amendment proposed does 
not constitute a substantial change for purposes of Minn. Rule 1400.1100 
(1985). 

9553.0040, subp. 3, item H .  

96. Under this item, the costs of the professional services of lawyers, 

accountants, and auditors as well as the cost of data processing services are 

required to be assigned to the administrative operating cost category. 

Several persons objected to such an assignment. They noted, for example, that 

if a facility's challenge of an agency's decision is successful, all the fees 

incurred by the facility should be reimbursed. It was also argued that it is 

inappropriate to include the costs a facility will incur to prepare an 

additional cost report in the phase-in period and the additional costs 

involved in changing fiscal years in this cost category. 


The Department's decision to Include accountant's fees in the 
administrative cost category is necessary and reasonable as proposed.
Although providers are required to prepare an additional cost report for the 
calendar year ending December 31, 1985, as is discussed in more detail, infra,
those costs are allowable. Since, the rule does accord uniform treatment to 
all providers, it is necessary and reasonable as proposed. Inclusion of legal
fees in that category may have the practical effectof limiting some providers
ability to recover those fees even when their challenges are successful. If 
providers had a legal entitlement to recover the attorney's fees incurred,
limiting them in the manner proposed by the Department might bea questionable
practice. However, the Administrative Law Judge is not aware of any law which 
creates such a right and none were cited by industry commentators. The usual 
rule is that prevailing parties in administrative cases do not have an 
entitlement to attorney's fees, costs, or disbursements in the absence of a 
specific statute allowing them or an agreement to that effect. There i s  a 
corollary rule that generally exempts state agencies from being taxed witha 

litigants attorney's fees, costs or disbursements. Consequently, while the 

Department has made successful challenges an allowable cost, that allowance is 

subject to a proviso that they will not cause the limitations on 

administrative operating costs to be exceeded. That policy decision was not 

shown to be inconsistent with the legal rights of providers and it is 

concluded, therefore, that the rule is necessary and reasonable as proposed. 


9553.0040, subp. 3, item P .  

97. Under this item, that portion of the preopening costs incurred more 
than 30 days beforea facility is open must be amortized over a five-year
period. Although preopening costs have been logically assigned to the 
administrative cost category, given the limitations imposed on that category
under Part 9553.0050, subp. 1 ,  item A, subitem ( l ) ,  it is concluded that such 
an assignment is not necessary and reasonable. The limitation on 
administrative costs is a median which is calculated by looking at the 
administrative costs of all facilities. A facility that must incur costs that 
other facilities do not have, will necessarily be prejudiced. If that 
facility would, but for its preopening costs, be within the limitation, it 
would be prejudiced by having its preopening costs disallowed. A s  such, this 
provision violates the provisions of Minn. Stat. 5 14.14, subd. 2 (1984). 
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c o r r e c tt h i sd e f e c t ,t h ep r e o p e n i n gc o s t s  o f  a f a c i l i t y  must be assigned to  
thespec ia lopera t ing  cost categorycreatedbytheDepartment. 

9553.0040,subp.3,item U. 

98.Under t h i si t e m ,c e n t r a l ,a f f i l i a t e d  or c o r p o r a t eo f f i c e  costs, 
exc lud ingtheproper t y - re la tedcos ts  o f  cap i ta lasse tsusedexc lus i ve l y  by 
i n d i v i d u a l  f a c i l i t i e s  for purposes of p a r t  9553.0030, subp 4 ,  i t em D, a re  
i nc ludedw i th intheadmin i s t ra t i veopera t i ng  cost category.  M s .  Rowlandand 
o thersob jec ted  t o  t h i sc l a s s i f i c a t i o n .  She argued, for  example, t h a t  many 
f a c i l i t i e s  donothaveanopt ion when i t  comes to e s t a b l i s h i n g  a c e n t r a l  
o f f i c e ,  as theDepartmenthadargued,because many o f  themhave s i x  beds and 
those f a c i l i t i e s  -- wh ich  a re  essen t ia l l y  homes -- donot  have r o o m  for  an 
o f f i c e .  She a l sono tedtha thav ing  an o f f i c ei ns m a l lf a c i l i t i e sd e t r a c t s  
from theirhome-l ikeatmosphere. She argued t h a ts m a l lf a c i l i t i e st h a tc a n n o t  
havean o f f i c e  on thepremisesshou ldnotbet rea tedd i f fe ren t lythan 
f a c i l i t i e s  t h a t  have room for them.These ob jec t i onsa re  not persuasive.  
Prov idersarenotrequ i red  to  have c e n t r a lo f f i c e s .  On t hecon t ra ry ,  i t  i s  a 
businessdecis ionthey make cons ider ingthes ize ,des ign  and l o c a t i o n  o f  t h e i r  
f a c i l i t i e s  and the  number of f a c i l i t i e s  t h e y  own. The businessdecis ions made 
have a costImpactthattheDepartment may reasonablyconsider and limit. 
Moreover, i t  i s  concludedthattheDepartmentcanreasonablytreatcentral  
o f f i c ec o s t sd i f f e r e n t l yf r o mt h e" c o s t s "  of  o n - s i t eo f f i c e  space. The cos t  
o f  hav ing a cent ra lo f f i cewou ldnecessar i l y  be s u b s t a n t i a l l yh i g h e rt h a nt h e  
cos t  o f  us ing  some e x i s t i n g  spaceonthepremises o f  a small f a c i l i t y  or some 
e x i s t i n g  space i n  a l a r g e r ,o l d e rf a c i l i t y .G i v e nt h em a n i f e s td i f f e r e n c e s  
between the  two s i t u a t i o n s ,  i t  i s  concludedthattheDepartment 'sdecis ion t o  
i n c l u d ec e n t r a lo f f i c ec o s t si nt h ea d m i n i s t r a t i v ec o s tc a t e g o r y  and sub jec t  
them t o  t h el i m i t a t i o n so na d m i n i s t r a t i v ec o s t si sn e c e s s a r y  and reasonable. 
L ikewise,  i t s  dec i s ionno t  to at tempt  to i d e n t i f y  or limit thecos ts  o f  
o n - s i t eo f f i c e  space i s  p e r m i s s i b l e  The Departmentcouldreasonablyconclude 
t h a t  t h e  use o f  e x i s t i n g  spaceonthepremises of a f a c i l i t y  has l i t t l e  or no 
costimpactthatcan be e f f e c t i v e l y  l i m i t e d .  

9553.0040,subp. 4, P a y r o l l  Taxesand FringeBenefits. 

99. Thiscostcategoryinc ludestheemployer 'sshare o f  thesoc ia l  
s e c u r i t yw i t h h o l d i n g  tax;  s t a t e  and federalunemploymentcompensationtaxes 
and costs; group l i f e  insurance and d i s a b i l i t yi n s u r a n c e ;g r o u ph e a l t h  and 
dentalinsurance;worker'scompensationinsurance;pension or p r o f i ts h a r i n g  
p lans;  and governmenta l l yrequ i redcont r ibu t ions .  All these costs must be 
a l l o c a t e d  to  o the rcos tca tegor iesinacco rdancew i ththep rov i s ions  of p a r t  
9553.0030,subp. 6 ,  discussedabove. The p rov i s ions  of th i ssubpar ta re  
necessary and reasonable and may be adopted. 

9553.0040,subp. 5, Proper ty - re la ted  Cos ts .  
# 

100. The proper ty - re la tedcos tca tegoryinc ludes  a deprec iat ional lowance 
fo r  cap i ta lasse tsexcep tland ;cap i ta ldeb tin te res texpenses ;ren ta l  and 
leasepayments; and payments made i n  l i e u  o f  rea les ta tetaxesmeet ingthe  
c r i t e r i a  s e t  f o r t h  i n  p a r t  9553.0036, i t e m  BB. The Department has de le ted  
specialassessmentspaid and accruedrea les ta tetaxes  as we l l  as l i cense  f e e s  
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required by the Department of Human Services and the Departmentof Health and 

included them in the new special operating cost category as suggested at the 

hearing. As amended this subpart is necessary and reasonable and may be 

adopted. The amendements made do not constitute substantial changes for 

purposes of Minn. Rule 1400.1100 (1985). 


9553.0040, subp. 6. Special Operating Costs. 


101. In response to public comments requesting a separate cost category 

for operating costs over which facilities have no control and requesting 

special treatment of those costs to providefull reimbursement, the Department 

proposes to add a new special operating cost category which will consistof 

special assessments and real estate taxes, license fees required by the 

Minnesota Department of Human Services and the Minnesota Departmentof Health, 

real estate insurance and professional liability insurance. The addition of 

subpart 6, and the costs to be Included in the special cost category it 

creates, was shown to bea necessary and reasonable procedure for dealing with 

costs over which facilities have l i t t l e  control. Since the amendment resulted 

from discussions at the hearing it does not constitutea substantial change 

for purposes of Minn. Rule 1400.1100 (1985). ARRM generally supported this 

change in the rule but argued that it should be expanded to include the second 

cost reports that must be prepared by facilities during the phase-In period, 

the amortization of preopening costs, and certified audit costs. Its 

arguments have been addressed in other parts of this Report and need not be 

considered further here. 


GENERAL REPORTING REQUIREMENTS 


9553.0041, subp. 1 ,  Required Cost Reports. 


102. .Under this item each provider Is required to submit a cost report to 
the Department no later than March31 covering the reporting year ending the 
prior December 31. If a certified audit has been prepared, it must be 
submitted with the cost report. A provider or provider group having 48 or 
more licensed beds must, however, submit a certified audit o f  its financial 
records with its cost report. The audit must be obtained from an independent
certified public accountant or licensed public accountant and be conductedin 

accordance with the generally accepted auditing standards referenced in the 

rule. Facilities owned by a governmental agency may comply with the auditing 

requirements by submitting the audit prepared by the state auditor. 


A s  is discussed in other parts of this Report, the Department's decision 
to establish uniform rate and reporting years was subjectto a great deal of 
criticism. In addition, the auditing requirements in this rule for providers 
or provider groups having 48 or more beds was criticized The providers noted 
that obtaining a first-time certified audit for the reporting year ending
December 31, 1985 could cost as much as $15,000. Moreover, they noted that 
changing their reporting years under the rule would, as a practical matter,
require them to change their fiscal years. Changing fiscal years requires the 
approval of the Internal Revenue Service and requires the preparation and 
filing of short period financial statements, reports and tax returns. They
also noted that an additional cost report will be required to be filed for 
1985 so that the new rule can be phased-in. None of these costs are 
recognized in the historical cost figures contained in the base used to 
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compute t h ef a c i l i t i e s 'r e i m b u r s e m e n tr a t e s  for 1985 or the f irst n ine  months 
o f  1986. I t  was a l s oa r g u e dt h a tr e q u i r i n ga u d i t so ff a c i l i t i e sw i t h  more 
than 48 beds i s  an a r b i t r a r y  d i s t i n c t i o n  and t h a tr e q u i r i n g  a u d i t s  i s  
i n c o n s i s t e n t  w i t h  t h el e g i s l a t i v e  d i r e c t i v e  to  reduce and limit a d m i n i s t r a t i v e  
c o s t s .  Mr. Furlongnoted, for  example, t h a tf i e l da u d i t sa r es u f f i c i e n t  t o  
d iscover  any f raudtha tmigh t  e x i s t .  I n  s p i t e  of t h e s ec r i t i c i s m s ,t h er u l e  
proposed is necessary and reasonable. The Departmenthasdeterminedthat a 
p rov ide r  or prov idergroupopera t ing  48 or more beds i s  an opera t i ono f  
s u f f i c i e n t  c o m p l e x i t y  t o  r e q u i r e  an a u d i t  t o  assure a properaccount ingof 
p u b l i cf u n d s .C e r t i f i e da u d i t s  will a s s i s tt h e  Department i n  performing i t s  
own a u d i t  f u n c t i o n s  and helptheDepartmentadministertheexpendi ture of 
pub l i cfunds .Determin ingthe  48 c u t - o f fp o i n tn e c e s s a r i l yi n v o l v e st h e  
exper t i seo ftheDepar tmen t  and its f a m i l i a r i t y  with thecomp lex i t i es  
invo lved.  I t s  l e g i s l a t i v ed e c i s i o n  i n  t h i s  case i s  necessary and reasonable. 
The problemscreatedbytherule i n  terms o f  increasedcostswhich may not be 
b u i l t  i n t o  t h e  f a c i l i t y ' s  r a t e s  d u r i n g  t h e  p e r i o d  i n  w h i c h  t h e y  will be 
i n c u r r e d  i s  discussedelsewhere. The p r o c e d u r e st h ef a c i l i t i e s  must follow 
a re  a d i s t i n c t  i s s u e  from the manner i n  whichnecessarycostsarereimbursed. 
However, theMarch 31 dateon page30, l i n e  7 i s  i n c o n s i s t e n tw i t ht h eA p r i l  
30 dead l inees tab l i shed i n  o t h e rp a r t s  o f  theru le .Th is  mustbe amended t o  
be c o n s i s t e n t  w i t h  them. 

9553.0041,subp. 2 .  Requi redInformat ion.  

103. T h i sp a r ts e t sf o r t ht h e  components r e q u i r e d  o f  a completecost 
r e p o r tt h a t  must be f i l e d  e a c hy e a r .F a c i l i t i e s  mustprov idetheinformat ion,  
s t a t i s t i c a ld a t a ,  and h i s t o r i c a lo p e r a t i n gc o s ti n f o r m a t i o nw i t ht h e  
support ingworksheets and ca lcu la t ionsrequested  on t h ec o s tr e p o r tf o r m .I n  
a d d i t i o n ,t h ec o s tr e p o r t  must i nc lude  a balancesheet andincome statement 
for each f a c i l i t y  t h a t  i s  n o tr e q u i r e d  to  file an a u d i t e d  f i n a n c i a l  
statement. Where aud i tedf i nanc ia ls ta temen tsa rerequ i redthey  must i nc lude  
a b a l a n c es h e e t  andincomestatement,statement of  re ta inedearn ings ,  
statement o f  changes I n  f i n a n c i a l  p o s i t i o n ,  and t h e  c e r t i f i e d  o r  l i c e n s e d  
pub l i caccoun tan t ' sop in ion .  Such prov is ionsarenecessary  and reasonable. 
However, t h e  r u l e  a l s o  r e q u i r e s  t h a t  t h e  a u d i t  be accompanied w i t h  
"appropr ia tenotes  t o  thef inanc ia ls ta tements"  and"any a p p l i c a b l e  
supplementalInformat ion" . What notesare"appropr ia te"  , andwhat 
supplementalinformat ion i s  "app l i cab le "  i s  no tde f i nednord i scussedinthe  
Department's SNR. Consequently, i t  i s  conc ludedthatthe two quoted 
r e q u i r e m e n t sa r en o ts u f f i c i e n t l ys p e c i f i c  for  purposes of Minn.Stat .
5 14.02,subd. 4 and c o n s t i t u t e  a s u b s t a n t i v ev i o l a t i o n  o f  law f o r  purposesof 
Minn.Stat .  5 14.50. If some notes or supplementa lin format ionotherthan 
thatwhichwould be r e q u i r e d  of an audi tconducted i n  accordancewith 
genera l l yacceptedaud i t ings tandards  i s  r e q u i r e d  t o  be submi t tedtha t  
i n f o r m a t i o n  must be l i s t e dw i t h  more s p e c i f i c i t y .  I t  n o t ,  to  c o r r e c tt h i s  
defect ,theprov is ionsquoted abovemust be deleted.  

The Departmenthasalsoproposed an amendment to i t e m  C c l a r i f y i n g  t h e  
nature o f  theaud i tedf inanc ia lS ta tementrequ i red .  I f t h ef i n a n c i a l  
s t a t e m e n t ss u b m i t t e da r en o ts u f f i c i e n t l yd e t a i l e d ,  or i f  t h e  f a c i l i t y ' s  
f i s c a l  y e a r  i s  d i f f e r e n t  from i t s  r e p o r t i n g  y e a r ,  t h e  f a c i l i t y  must p rov ide  
supp lementa lin fo rmat iontha treconc i lescos tsonthef inanc ia ls ta tements  
w i t ht h ec o s tr e p o r t .  The i n t e n t  of the amendment i s  to  make i t  c l e a rt h a t  
f a c i l i t i e s  a r e  n o t  r e q u i r e d  t o  change t h e i r  f i s c a l  y e a r  and t oe l i m i n a t et h e  
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requirement for two audits i f  such a change is not or cannot be made. Item C, 
as amended, i s necessary and reasonable and the amendment made clarifying the 
facility's obligations under the rule does not constitutea substantial change
for purposes of Minn. Rule 1400.1100. 

9553.0041. subp. 2 ,  item I. 

104. The annual cost report must also include copies of leases and all 
other documents related to the leaseof the physical plant and land, or a 
signed statement indicating that no changes have been made in the documents on 
file with the Commissioner. Lease documents must include information on the 
historical capital cost of the physical plant and land, and a detailed set of 
cost information from the lessor. Mr. Furlong argued that this i s  an 
unreasonable and unnecessary requirement because a provider may have no wayof 
forcing a third-party lessor to provide the information required under the 
rule. In spite o f  the objections made to the rule, it is necessary and 
reasonable. The record shows that the Department must have the information 
required by this part. Cost information from lessors i s  required under the 
rule so that the Department can determine whether the leasei s  
cost-effective. If the property leased is sold or refinanced by the lessor,
lease costs may increase. In the Department's view such cost increases result 
in the circumvention of the provisions in part 9553.0060 (which determine the 
payment rate for property costs) and violate the intentof the Deficit 
Reduction Act of 1984, section 2314 (DeFRA). This i s  a necessary and 
reasonable provision. 

The LAC Report mentioned several problems with the reimbursementof lease 

costs under Rule 52. They included the lack of state control over costs, 

undisclosed leasing arrangements and noncompliance with generally accepted 

accounting principles. Since leases are generally more expensive than 

purchases, and in view of the factors mentioned above, It is concluded that 

these provisions may be adopted. Facilities will be obligated to make sure 

their leases include provisions making the necessary information available. 


Ms. Martin argued that the primary problem with the rule is that the 
Department may apply it retroactively. The rule does not state that i t is 
intended to apply to leases which have already been negotiated. Therefore,
that issue need not be decided here. It is a valid prospective rule. If the 
Department does attempt to applyi t  in a retroactive manner, the validity of 
its action can be resolved at that time. 

9553.0041. subp. 2 ,  item K. 

105. With its annual cost report a facility must submit staff assignment
charts classified to the cost categories in the rule. Dick Lanigan, a 
certified public accountant, requested further clarification of the nature of 
the charts required. In its post-hearing comment, the Department noted that 
the cost report form providers are required to use specifies the staff 
positions which must be reported. Therefore, it has proposed no 
clarifications to the rule. Even if the cost report specifies the staff 
positions which are covered by the rule, the kind of information to be 
submitted regarding those positions is still impermissibly vague for purposes
o f  Minn. Stat. 5 14.02, subd. 4. This constitutes a substantive violation of 
the Administrative Procedure Act for purposesof Minn. Stat. 5 14.50 (1984).
To correct this defect, the Department must either specify the kind of 
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i n f o r m a t i o nt h a t  must be submi t tedunderth i sru le ,  or if a l lt h ei n f o r m a t i o n  
neededby theDepartment i s  c l e a r l y  s e t  f o r t ht h ec o s tr e p o r t ,  i t  can c o r r e c t  
t h ed e f e c tb yr e f e r e n c i n gt h a tf a c t .  For example, i t  cou ld  add another 
sentence t o  t h i s  i t e m  t o  s t a t e :  "The cha r t s  must con ta inthein fo rma t ion  
s p e c i f i e d  i n  t h e  cost r e p o r t  form." 

9553.0041,subp. 3, Supplemental Reports.  

106. I n  a d d i t i o n  to  i n f o r m a t i o nt h a t  must be submi t tedwi th  a p r o v i d e r ' s  
annual cost r e p o r t ,t h i ss u b p a r t  l i s t s  add i t i ona li n fo rma t ionthe  Cornmissioner 
may r e q u i r e  a p r o v i d e r  t o  submit i n  o r d e r  to  subs tan t i a tethe  payment r a t e .  
Under i t e m  A, t he  Commissioner may r e q u i r e  a f a c i l i t y  t o  submitseparate, 
c e r t i f i e da u d i t e df i n a n c i a ls t a t e m e n t s  i f  they havebeen prepared -- for 
each r e l a t e d  o r g a n i z a t i o n  i n  t h e  p r o v i d e r  g r o u p ,  i f  more than $1,000 of the 
r e l a t e d  o r g a n i z a t i o n ' s  c o s t s  a r e  i n c l u d e d  w i t h i n  t h e  f a c i l i t y ' s  c o s t  r e p o r t .  
I f  a c e r t i f i e d  a u d i t e d  f i n a n c i a l  s t a t e m e n t  i s  n o t  a v a i l a b l e  when requestedby 
theCommissioner,anunauditedfinancialstatementmust be submit ted.  The 
f i nanc ia ls ta temen trequ i red  must i nc lude  a balancesheet, Income statement, 
statement o f  re ta inedearn ings,s tatement  o f  change i n  f i n a n c i a l  p o s i t i o n ,  
appropr ia tenotes  t o  thef inanc ia ls ta tements ,  andany appl icablesupplemental  
i n fo rma t ion .  The p r o v i s i o n s  o f  th issubpar ta renecessary  and reasonable. 
However,as notedbefore,thelanguagerequiring"appropriatenotes t o  the 
f inanc ia ls ta tements ,  andany app l icab lesupp lementa lin fo rmat ion"  must be 
c l a r i f i e d  or deleted.  (See F ind ing  103.1 

Jonathan R .  L o k h o r s t  a c e r t i f i e dp u b l i ca c c o u n t a n t ,a r g u e dt h a t  many 
s m a l l  f a c i l i t i e s  do n o tp r e p a r ef i n a n c i a ls t a t e m e n t sw i t hf u l ld i s c l o s u r e  and 
r e q u i r i n g  them t o  do so wouldunnecessar i lyincreasethei rcosts .Therefore,  
herecommended tha ttheunaud i tedf i nanc ia ls ta temen ts  be requ i red  t o  inc lude  
o n l y  a balancesheetandanincomestatement.UnderMinn.Stat. 5 2566.27, 
t he  Commissionerhasbroad a u t h o r i t y  to r e q u i r er e p o r t s ,i n f o r m a t i o n  and 
a u d i t s  from providers.Agencieswithsuch power may g e n e r a l l yr e q u i r e  any 
r e l e v a n ti n f o r m a t i o n  to  be submitted.Therefore, i t  i s  conc ludedthatthe 
p r o v i s i o n s  I n  i t e m  A a r e  w i t h i n  t h e  scope o f  theCommiss ioner 'sauthor i ty  and 
tha ttheyarenecessary  and reasonable. However, i f  a l lt h ei n f o r m a t i o n  
s p e c i f i e d  will n o t  beneeded i n  everycase,theDepartmentshouldconsider 
makingthesubmission of  any In fo rma t iono the rthanthef i nanc ia ls ta temen ts  
d i s c r e t i o n a r yw i t ht h e  Commissioner ratherthanmandatory.  For example,the 
words "Financialstatementsmust"(pg. 33, l i n e  8) could be rep lacedwi th :  
"TheCommissioner may a l s or e q u i r et h a tt h ef i n a n c i a ls t a t e m e n t s . . . . " .  

9553.0041,subp. 3 .  i t e m  C. 

107.Under t h i si t e mt h e  Commissioner may r e q u i r e  a p r o v i d e r  to  submit 
copies o f  leases and o t h e r  documents r e l a t e dt ot h el e a s e  o f  deprec iab le 
equipment ,furn ish ings andgoods. The lease documentsmust i nc lude  
i n f o r m a t i o no nt h eh i s t o r i c a lc a p i t a lc o s t  of theitemsleased and the 
i n fo rma t ioncon ta inedinsubpar t  '2, i t e m  D, as pa idbythe  lessor. Under i t e m  
D, a lessorwould be r e q u i r e dt os u b m i t  a list o f  i t s  c a p i t a l  d e b t s  and 
work ingcap i ta lloansouts tand ing  for eachleased i t e m  for  t h er e p o r t i n gy e a r ,  
the name o fthelender ,thete rmso fthedeb t ,thein te res tra te  o f  thedebt,  
i n t e r e s t  and p r i n c i p l e  payments for thecu r ren tyea r ,  and t h eo r i g i n a l  amount 
o f  each debt.  Mr. Laniganarguedthat i t  i s  u n l i k e l yt h a t  lessors will be 
w i l l i n g  or able t o  p rov idetheannua li n fo rma t ionre la t i ng  t o  the i r  debt 



: 


i n t e r e s t  r a t e  as requ i redunderth i sru le  and tha tp rov ide rsshou ldno t  be 
r e q u i r e d  to  f u r n i s h  i t .  The needand reasonableness of t h i si t e m  was 
es tab l i shedby an a f f i r m a t i v e  p r e s e n t a t i o n  o f  f a c t s  for  purposes o f  Minn. 
S t a t .  5 14.14,subd. 2 (1984). I t  its post -hear ing comments r e g a r d i n gp a r t  
9553.0041,subp. 2, i t em I,theDepar tmentnotedtha tth isk ind  o f  i n f o r m a t i o n  
i s  e s s e n t i a l  t o  determinewhether a lease i s  cos te f fec t i ve .S incelease  
costs may increase as a r e s u l t  o f  thesa le  or r e f i n a n c i n g  o f  t h ec a p i t a la s s e t  
bythe lessor, suchtransact ionscould be used t o  c i r c u m v e n tt h ep r o v i s i o n si n  
p a r t  9553.0060. Those argumentsarepersuasive for  thereasonsmentioned 
p rev ious l y .  However, theDepartmentshouldconsiderexemptingleases of 
i n s i g n i f i c a n t  amounts from th i srequ i remen t .  

9553.0041,subp. 3, i t em D. 

108.Under t h i si t e mt h e  Commissioner may haveaccess t o  thefedera l  and 
s t a t e  income taxre tu rns  o f  an i n d i v i d u a l ,p r o v i d e r ,  or prov idergrouphaving 
anownersh ipin te res ti n  a f a c i l i t y .S e v e r a lp e r s o n sc r i t i c i z e dt h i s  
p r o v i s i o n .  M r .  Lokhorstarguedthat  i t  i s  anabsurdauthor izat ion and t h a t  
Departmental s t a f f  s h o u l d  n o t  be ab le  to a r b i t r a r i l y  p r y  i n t o  t h e  p e r s o n a l  
f i n a n c i a la f f a i r s  o f  p r i v a t ec i t i z e n s .  Mr. Fur long made s imi lararguments.  
He n o t e d  t h a t  one o f  thefea rs  o f  p rov ide rs  i s  t h a t  suchtax forms cou ld  
become p a r t  of a p u b l i c  f i l e .  He no tedtha ttheDepar tmenthastheab i l i t y  t o  
ge tthe  same in fo rmat ionthrough i t s  f i e l d  a u d i t ,  and i n  suspectedcases of 
f raudwould be ab le  t o  subpoena thetax  forms. 

I n  i t s  post -hear ing comments, theDepar tmentnotedthat  i t  d i dn o t  want 
copies of taxre tu rns  for i t s  f i l e s  b u t  m e r e l y  wantedaccess to  them, if 
n e c e s s a r y  f o r  purposes o f  v e r i f y i n gi n f o r m a t i o ni nt h ep r o v i d e r s '  cost 
r e p o r t sd u r i n gt h ef i e l da u d i tp r o c e s s .  The cou r t s  have r e p e a t e d l yh e l dt h a t  
t a x  r e t u r n s  may be ob ta inedf rom a taxpayerthroughdiscovery or du r ing  an 
agency i n v e s t i g a t i o n .  See, e.g., S t .  RegisPaper Co. v .Uni tedStates,  368 
U . S .  208,218-229, 82 S .C t .  289, 7 L.Ed.2d240(1961);UnitedStates v .  
S h e r i f f ,  C i t y  o f  New York 330, F.2d,100, (2d. Cir. 1964) ;O'Sul l ivan v .  
Sapers ton  587 F.Supp.1041 (S.D.N.Y. 1984) ;Uni tedStatesv.O'Mara 122 
F.Supp. 399 (D.D.C. 19541;Heathman v.Uni tedStates D i s t .  C t .  Cent. D i s t .  o f  
Cal.' 503,F.2d.1032 ( 9 t h  Cir. 1974)). However, the  power to  examine fede ra l  
t axre tu rns  i s  n o tu n l i m i t e d  and p a r t i c u l a r l y  where there tu rns  of i n d i v i d u a l s  
a r ei n v o l v e d ,t h ep r i v a c yi n t e r e s t s  o f  taxpayer may outweightheDepartment 's 
i n t e r e s t s  i n  a p a r t i c u l a r  case,therebymaking an examinat ion o f  thetax  
r e t u r n s  or p a r t s  o f  them inapprop r ia te .  Bergman v.SenateSpecial Committee 
onAging, 389 F.Supp.1127 (S.D.N.Y. 1975). I nt h a t  case,theCourtenjoined 
a bank from f u l l y  comply ingwi th  a Congressional subpoenabecause the  subpoena 
orderedtheproduct ion o f  pu re l ype rsona lf i nanc ia lma t te rswh ich  were 
un re la ted  t o  thenurs ing  home a c t i v i t i e s  u n d e ri n v e s t i g a t i o n .I n  anycase 
where a taxpayerob jec ts  t o  providingaccessundertherule,thetaxpayer or 
theDepartment may have t h eo b j e c t i o nr e s o l v e di nt h ec o u r t s .S i n c e  such a 
rev iewprocedureex is ts  and s i n c et h er u l e  is otherw iseauthor ized ,  i t  may be 
adopted . 
9553.0041,subp.3,item E. 

109.Under t h i si t e m ,o t h e rr e l e v a n ti n f o r m a t i o nr e q u i r e d  t o  support  a 
payment r a t e  must be submi t ted t o  theDepartment attheCommissioner 's 
request .  Mr. Lokhorstarguedthats incetheword"re levant"  i s  notdef ined,  
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I 

the r u l e  leaves too much d i sc re t i ontoDepar tmen ta lpe rsonne l  andshould be 

de le ted .  Mr. Lan igana lsoa rguedtha tth i sp rov i s ion  i s  too broadgiventhe 

pena l l t i esp roposed  for noncompl iancewi thin format ionrequestsunderthe 

ru le .Nonetheless,  I t  i s  conc ludedtha ttheru le  i s  necessaryandreasonable 

as proposed. I t  i s  n o tf e a s i b l et o  list or to  d e f i n ea l lt h et y p e s  of 

i n f o r m a t i o n  t h a t  may be necessary to  support  a payment r a t e  i n  e v e r y  

s i t u a t i o n .  Theremust bea ca tcha l lp rov i s ionwh ich  can be used to  o b t a i n  

i n f o r m a t i o n  needed when t h a ti n f o r m a t i o n  i s  n o ts p e c i f i e d .  The p r o v i s i o n  used 

bytheDepartment i s  no tove r l yb road  for  thatpurpose. I t  i s  i n  a 

supplemental r e p o r t i n gs e c t i o n  and limits theinformat ionthatmustsubmi t ted 

t o  thatwhich i s  r e l e v a n t  and o n l y  when t h a tr e l e v a n ti n f o r m a t i o n  i s  

" requ i red "  t o  support  a payment r a t e .I n  mostcases, a d d i t i o n a li n f o r m a t i o n  

will n o t  be r e q u i r e d  t o  support  a payment r a t e  for  purposes o f  t h e  r u l e .  

However, i n  some unusua ls i t ua t i ons ,add i t i ona li n fo rma t ion  may be requ i red .  

Th isru leon lycove rsthoses i tua t i ons  and i t  may be adopted. 


9553.0041,subp. 4,  Method o f  Accounting. 


110. Thissubpar tprov idesthattheaccrual  method o f  account ing i n  
accordancewi thgenera l lyacceptedaccount ingpr inc ip les i s  t h eo n l y  
acceptablemethod of account ing for  purposes o f  s a t i s f y i n g  t h e  r e p o r t i n g  
requirements i n  theseru les .  I t  permitsgovernmental ly owned f a c i l i t i e s  t o  
use a cash or mod i f i edacc rua l  method of account ing if they show t h a t  t h e  
accrual  method i s  n o ta p p l i c a b l e  t o  them. This  i s  a necessaryandreasonable 
p r o v i s i o n .  UnderMinn. S t a t .  5 2568.501.subd. X c ) ,t h e  Commissioner i s  
r e q u i r e d  to inc luderequ i rements  t o  ensu retha ttheaccoun t ingp rac t i ces  of 
ICF/MRs conform t o  genera l l yacceptedaccount ingpr inc ip les .  UnderMinn. 
S t a t .  3 14.05, subd. 4, agenciesdohaveauthor i ty t o  grantvar iancesfromthe 
p r o v i s i o n s  of  t h e i r  r u l e s  and theCommissionerproposes t o  make var iances 
a v a i l a b l e  to loca lgove rnmen ta lun i t sopera t i ng  ICFIMRs if theyhaveadopted 
methods o therthantheaccrua l  method,and i f  theydemonstratethatanother 
methodmore a c c u r a t e l yr e f l e c t st h e i ra c t u a lf i n a n c i a lo p e r a t i o n s .G r a n t i n g  
var iances t o  loca lgovernmenta lun i ts  t o  o b t a i n  amore accu ra tecos tp i c tu re
for  ra tese t t i ngpurposes  i s  necessaryandreasonableand wi th in the  scope o f  
theCommiss ioner 'sau thor i tyunderthes ta tu tec i ted  above. 

9553.0041,subp. 5, Records. 

1 1 1 .  Th issubpar trequ i restheprov ider  t o  m a i n t a i nt h es t a t i s t i c a l  and 
a c c o u n t i n gr e c o r d sr e q u i r e du n d e rt h i sp a r ti ns u f f i c i e n td e t a i l  to support 
the f i v e  most recentannualcostrepor tssubmi t ted t o  theCommissioner.Like 
p a r t  9553.0035,subp. 5 ,  i t e m  A ( S ) ,  t h i s  p a r t  wasamended t o  c l a r i f y  i t s  
meaning. A s  amended, i t  i s  necessary and reasonable. Theamendment does no t  
r e s u l t  i n  a s u b s t a n t i a l  change f o r  purposes o f  Minn.Rule1400.1100(1985). 

9553.0041,subp. 8,  Deadlines,Extensions and Re jec t i ons .  

112. I t e m  A o ft h i ss u b p a r tr e q u i r e st h a tt h ea n n u a l  cost repo r tfo rthe  
repor t ingyearendingeach December 31be f i l e d  w i t h  t h e  Departmentbythe 
f o l l o w i n gA p r i l  30. Or ig ina l l ytheDepar tmentproposed a March 31 r e p o r t i n g  
date andprocedures for  o b t a i n i n g  a one-month extens ion of tha tdead l i ne .  
However, ARRM representa t ivessuggestedtha tthelanguageor ig ina l l yproposed 
wouldgenerageunnecessaryextensionrequests.ConsequentlytheDepartment 

-54-	
HCFA-179 # gs3 Date Rec'd 3-a$6. 
Supercedes Date Appr. 7-&Pa 
State Rep. In. d2 I Date Eff. & 



now proposes to adopt an April 30 deadline. The rulele, as amended, i s  

necessary and reasonable and the amendment proposed does not constitute a 

substantial change for purposes of Minn. Rule 1400.1100 (1985). 


9553.0041, subp. 8, item B. 


113. Under this item the Commissioner is authorized to reject incomplete
and inaccurate reports and require a facility to provide any additional 
information necessary to support the payment rate requested in the cost 
report. If the corrected report or the additional information requested is 
not filed within 20 days of the request the report must be rejected. The rule 
provides that the Commissioner "may" extend the 20-day time period if the 
facility makes a showing of good cause in writing and the Commissioner 
determines that the delay will not prevent him from establishinga timely 
payment rate. It i s  necessary and reasonable to authorize the Commissioner to 
reject inaccurate or incomplete cost reports or to make requests for 
additional information necessary to support the payment rate. The 20-day time 
period required for compliance is also necessary and reasonable since 
extensions can be obtained upon a showing of good cause. However, the 
language governing the approval of extensions violates the provisions of Minn. 
Stat. 5 14.05, subd. 1 ,  because it gives the Commissioner unfettered 
discretion in granting or refusing to grant extensions meeting the criteria 
set forth in the rule. This constitutes a substantive violation of law for 
purposes of Minn. Stat. 5 14.50 (1984). To correct this defect, the sentence 
beginning on page 34, line 32 and ending on line 36 must be amended to read as 
follows : 

Upon a showing of good cause in writing the commissioner 

shall extend the 20-day deadline if the delay requested by 

the facility will not prevent the establishment of timely 

rates. 


114. Item B also provides that the failure to file the required cost 

report and the failure to correct the form 
of an incomplete or inaccurate 
report shall result In its rejections and in a reduction of the payment rate 
as specified in subpart 10 discussed below). For a facility's failure to 
provide additional information necessary to support the payment rate request,
the providers' rates must also be reduced as specifiedin subpart 10, unless 
the total payment rate can be calculated by the disallowanceof the cost for 
which the information was requested, in which case no reduction under subpart
10 may occur. Except as noted below, these are necessary and reasonable 
requirements to ensure that the Department i s  reimbursing providers at an 
appropriate level. However, it i s  recommended that the Department reconsider 
its use of the word "additional". Apparently the "additional" information the 
Department has in mind i n  item B i s  the "supplemental" information listed in 
subpart 3, as the latter rule would cover any other information request. If 
that i s  the case, the word "supplemental" should be used, and the words 
"necessary to support the payment rate request" (pg. 34, lines28-29) could be. 


